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Tommy E. T. Ingram appeals his sentence following his guilty
plea to one count of mail fraud and one count of subscribing to a
fal se tax return.

| ngram argues that the district court erred in finding that
the I oss anmount attributable to himfor sentencing and
restitution purposes was approxi mtely $12,500,000. Follow ng

the Suprenme Court’s decision in United States v. Booker, 125

S. . 738 (2005), this court has held that the application and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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interpretation of the guidelines continue be reviewed de novo.

See United States v. Villegas, = F.3d __, No. 03-21220, 2005 WL

627963 at *2, (5th Cr. Mar. 17, 2005). When the parties have
agreed that factual findings are reviewed for clear error, we
al so have “assune[d] w thout deciding that clear error is the

proper standard post-Booker.” United States v. Infante,  F.3d

__, No. 02-50665, 2005 WL 639619 at *12 n.14, (5th Cr. Mar. 21,
2005). Prior to Booker, the parties in the instant case al so
agreed that factual findings should be reviewed for clear error.
Therefore, we “assune w thout deciding” that the clear error

standard applies. See id.; see also United States v. Randall,

157 F. 3d 328, 330 (5th Gr. 1998) (loss anount under U. S. S. G
8 2F1.1 reviewed for clear error). The propriety of a particular
award of restitution is reviewed for an abuse of discretion. See

U.S. v. Hughey, 147 F.3d 423, 436 (5th Gr. 1998).

The district court did not clearly err in attributing fraud
commtted by Ingram s co-defendant to himor abuse its discretion
inits restitution award. Ingramadmts that he knew
approxi mately 60% of the submtted invoices were fraudul ent.
Despite Ingramis assertion that he could not determ ne whether
the ot her invoices were fraudul ent because he was unqualified for
his job, given that the scale of the fraud was so great, the
district court’s finding that the full anpbunt of the fraud was

reasonably foreseeable to himwas not clearly erroneous.
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I ngram al so argues that the district court clearly erred by
i nposi ng a two-level enhancenent for the use of “sophisticated
means.” U S S.G 8 2F1.1(b)(6)(C. Al though the basic
principles of the schene were sinple, |Ingramand Brooks used
sophi sticated neans to carry out their schene, to shield it from
scrutiny, and to disqguise the source of their gains. The
district court’s findings were not clearly erroneous.

I ngram al so argues that the district court erred by denying
a reduction for acceptance of responsibility. Qur standard of
reviewis highly deferential, and we will “affirma sentencing
court’s decision not to award a reduction under U S.S.G 8§ 3El1.1

unless it is ‘“wthout foundation.’” United States v. Anderson,

174 F. 3d 515, 525 (5th G r. 1999). The district court’s decision
was not “w thout foundation.” Although Ingramentered a tinely
guilty plea and provided extensive information to the Governnent,
the district court found that he had tried to m nim ze the anount
of noney he received and his awareness of the scope of the
schene.

I ngram al so argues that his sentence nust be vacated

pursuant to Blakely v. WAshington, 124 S. C. 2531 (2004). He

concedes that this issue was not raised below and that plain
error review applies. Neither party has addressed the effect of
the Supreme Court’s recent decision in Booker, which held that
Bl akely was applicable to the federal sentencing guidelines.

125 S. . at 746. W conclude that, follow ng Booker, |ngram
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has denonstrated “error” that was “plain” because the district
court made findings not admtted or proven to a jury that

resulted in an enhanced sentence. See United States v. Mares,

F.3d __, No. 03-21035, 2005 W. 503715 at *8 (5th Gr. Mar. 4,
2005). However, because the district court sentenced Ingramto
the statutory maxi mum (and indicated it would have i nposed an
even hi gher sentence but for the statutory maxi mun), we concl ude
that I ngram can not denonstrate that the district court “would
have reached a significantly different result” under an advisory
schene. [|d. at *8-9.

AFFI RVED.



